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Oclober 3, 2002

Dan Scannell, Chief

Legisialive and Regulalory Affairs Unit

California Depariment of Heaith Services CLPPR
1515 Clay Streel #1801

Qakland, CA 94612

RE: Asserting Title 25 Authotity and Preemption

Dear Dan:

You inquired regarding a jurisdiction thatl believes that it cannot enforce Senate Bill 460
(lead-based paint as a viclation of the Stale Housing Law) uniil it enacls a local
ordinance o do so. You also stated that the jurisdiction enforces the “uniform housing
code”.

First of all, all jurisdictions are required to enforce (e Siate Housing Law {"SHL",
H&SC §§17910, et seq.) for activities related to use, occupancy and rmainienance of
housing (as well as construction and repair). In addition, pursuant 1o the SHL, all
Jurisdictions rnust adopt and enforce Tille 25, California Code of Regulations ("Tile 25
CCR"), 8§ 1, et seq. Only portions of the "Uniform Housing Code” are adopted by HCD
in Title 25 CCR for enfarcement in the Stale of California.

The mandatory obligation to enforce the SHL is derived from H&SC § 17250 which
says that the Slate Housing Law {"this part”) and building standards and "olher rules
and regulations promulgated pursuant io the provisions of this part"(e.g., Title 25 CCR})
apply in all parls of the slale.

Section 17958 of the H&RSC says thal local governments may make cerain
amendrments, addilions, or repeals o the building slandards "or other regulations (e.q.,
Title 25 CCR) adopled pursuant 1o section 17922, i no changes are made, the
provisions themselves become effective for the ioca| governmeant 180 days afler siale
adoplion or amendmenls. Thus, Title 25 CCR and the SHL statules are automatically
effective unless the jurisdiction properly adopts alternative provisions. In addition, Title
25 CCR, section 6, states "The governing body of avery city or county shall adopl
ordinances or regulalions Impesing the same reguirements as are contained in this
subchapler "

The enforcement autherity allowed Dy H&SC £8 17995, et saq., appiies directly to the
"provisions of this part [the Stale Housing Law]..any other rules and regulations [Title
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23 CCR)" for the purposes of misdemesanor and civil conternpt prosecution, Similarly,
the civil prosecution aulhority under HASC 8§ 17980, o saq.. apply to all violations.

Alocal jurisdiction may adopt local ordinances for enforcament of State Housing Law
violations, 3z long as they are consistent wilh the Gtate Housing Law and regulations
adopted pursuani thereto. However, adoption of such an ordinance iz nol required i
enfarce lhe statulory prohibitions, since, as noled above, they are automatically
effective unless slternates are properly adopted.

One additional issue that has concerned some local governrments: subdivision (g) of
H&SC § 17922 states that a “loeal ordinance may not permit any action or proceeding
{0 abate violations of regulations governing maintenance of existing buildings, unless
the building is a substandard building or the violation is 3 misdemeanor”. In the case of
lead-based pairt enforcemant, while the presence of lead does not create 5
“subslandard building” (cormpared H&SC §17920.3 with § 17920.10), the violation of §
17020.10 is a violation of the State Housing Law and, pursuant to § 17995, it-is
misdemeanor. Therefare, such a local ordinance may be adopted.

Sincerely,

Ronald 3. Javor
Assistant Deputy Director

cc: Dave Walls, SHL Program Manager
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